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The Honorable Tillie K. Fowler
U.S. House of Representatives
109 Cannon House Office Building
Washington, D.C, 20515-0904

Dear Congresswoman Fowler:

Thank you for your letter dated December 22, 1997, on behalf of your constituents,
Mayor Baron H. Asher, City of Daytona Beach, Florida, and Mayor William B. Latham, City
of Jacksonville Beach, Florida, concerning the placement and construction of facilities for the
provision of personal wireless services and radio and televi$ion broadcast services in their
respective communities. Your constituents' letters refer to issues being considered in three
proceedings that are pending before the Commission. In" J!)ocket No. 97-182, the
Commission has sought comments on a Petition for Further Notice of Proposed Rule Making
filed by the National Association for Broadcasters and the Association for Maximum Service
Television, In this proceeding, the petitioners ask the Commission to adopt a rule limiting the
exercise of State and local zoning authority with respect to broadcast transmission facilities in
order to facilitate the rapid build-out of digital television facilities, as required by the
Commission's rules to fulfill Congress' mandate. In WT Docket No. 97-192, the Commission
has sought comment on proposed procedures for reviewing requests for relief from State and
local regulations that are alleged to impermissibly regulate the siting of personal wireless
service facilities based on the environmental effects of radio frequency emissions, and related
matters. Finally, in DA 96-2140 and FCC 97-264, the Commission twice sought comments
on a Petition for Declaratory Ruling filed by the Cellular Telecommunications Industry
Association seeking relief from certain State and local moratoria that have been imposed on
the siting of commercial mobile radio service facilities,

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter and your constituents' letters, as well as this response, will be placed in the
record of all three proceedings and will be given full consideration.
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The Honorable Tillie K. Fowler 2.

Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov/wtb/siting.

Thank you for your inquiry.

r-+-f-.:::S~i-.lnCrej~r.lY.~

David L. Furth
Chief, Commercial Wireless Division
Wireless Telecommunications Bureau
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Mr. William Kennard, Chairman
Federal Communications Commission
1919 M Street N.W.
Washington, D.C. 20554

............. -near·CiUU.fii14i1 Kcanl1..rl:

Enclosed are copies of letters that I recently received from two constituents, The
Honorable Baron H. Asher, the Mayor of the City of Daytoaa Beach, Florida and The

............... "'- -. -Honorable Willia.'n B. Latham, the Mavor of the City of Jacksonville Beach, Florida. Both
gentlemen raise very important issues~g local and state zoning authority for celluim
telephone and broadcast towers and the jurisdiction of the FCC over these matters.
According to the House Subcommittee on Telecommunications, Trade, and Consumer
-rrotccticn, the dra.fters of the legislation were sensitive to preserving the stale's authority in
these matters.

I would appreciate ifyou would clarify this important issue, giving both Mayors'
-concerns prompt C".onllideration.

I look forward to receiving your response so that I can better address my
constituents' concerns. Best regards.

Sincereiy,

Tillie K. Fowler
Member ofCon~s

TF:sm
_ cc: The Honorable WJ. Tauzin

Chairman
Subcommittee on Telecommunications, Trade and Consumer Protection

nIlS ST/l,TtONERY MINTED ON PAPER MAOI OF RECYCLEO FIIlfllS

~ ,. ' .
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RECEIVEtl. of the M~~'

NOV 13
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Rllpc. .. '3lM'£.-

~e !!ono~able Tillie K. l'owlar
Ufti~ed S~ates louae of Ra~.ntatives

413 Cannon Bouse Office Building
washington, D.C. 20515------..... _....

····The-C-ITY-Of DAYTONA BFACH

Dear Re~sentative Fowler:

We are writing yOU about 1:11e Pec:laril CaaaJn1cat.iona
COIIIDi••ion and' its'- .tWA1pts ta· -p:c'-ee::pt. local zoning of
cellular, radio ancl 'I!V towers by akiDq 1:11e PeC the "!'earal
Zoninq Comaission- for all cellular telephone and broadcast

----- .~owers. Both Congress aDd the court. have long re<:OCJUized
that zoning is a peculiarly local fWiC'tion. Ple~se

imMdiately contact the 'fCC and tell it to stop the••
effort. which violate the int.ent of Congress, the

- - -<;:cMluitU-t:ioD-and..principle. of Federalism.

.. & .. ---- - - --

In the 1996 Tel8Ca.muaications Act, Congress expressly
reaffirmed local zoning authority over cellular towers. It
told the FCC ~u stop all r.:lemakinqs where the ~cc was
attempting to become a Federal Zoning COIIIlission for such
towers. Despite this instruction from Congress, the PCC is
jlOW attempting to preempt local zoninq authority in three
different rulemaxinqs.

- - -- -........- c.l],plar 'fgnr. Mciilsion; Congress '%pre••ly
. ··-preaa:vec:l-loeal_zoninq aU~ity OYeZ::- cellular towers in the

1996 ~.+!~~~C;:.I't.i~QS ~ wi~ the sol. excep1:ion ~h.i;.
Dl11nicipalities cannot regulate the rac:liation from c.llular
antennas if i-e is within llaits set by the FCC. '1be FCC is
.attEiJl'fdug -to l'lave· ·the· ~.XceptioD_swallow the rule- by using
the liJllited authority COllCjress gave it over cellular tower
radiation to review and reverse any cellular zoning decision
in the o.s. vtuch it finds is "taintecl" by radiation
concerns, even it t.he· -decirlOll- _..j;s O1:.her.li.. ~~£ee:-tly

pendssible. In fact, the FCC is 'saying that it can "second
guess· wha-e the true r.asone for a municipality's decision
are r need not be bound by the stat.ed reasons given by a
municipality and doesn't even need to va!;: uui;il • l~c::l

planning decision is final before the !'CC acts.

>.
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fte aonorable 'rillie X. !'ewler
page Two
Rovember 5, 1997

.. --- _........._-
SOM of our citizens are concerned about the radiation

from cellular towers. we cannot prevent them from
. -. ----... -_. ~oni.Aq their concerns in a public hearing. In its

rul....ltinCJ the FCC i8 sayinCJ t.hat -if any citiz.n rcUi;a: ~hi!

ia8Ue that this is sufficient basis for a cellular zoning
cJecision to ~diat.ly be taken over by the FCC and
potentially rever~ad, e"!en if the municipality expressly
says it is not considering such stat...nt. and the 4ecision
is completely valid on other grounda, such as the impact of
the tower on p.roperty values or aesthetic••

- ----- ---

_ .

------ ..... -
Cellular '1'OVIn - HoraWia: Relatedly the FCC is

proposing a rule banning the moratoria that some
..JII1Aj,c,ipali.ties iJapose on cellular towers while they revise

their zoning ordinances to acc~te the increase in ~h~

DUabers of the.e towers. Aqain, this violates the
COnstitution and the directive frOJl Conqreas preventinCJ the
PCC"nom -i;)ecom1nq-·a !'4deral zonin.q Cem-i.sion.

............... "---

Radio/TV Tower': The !'CC's proposed rule on radio anel
TV towers is .s bad: It sets an artificial limit of 21 to
45 day. for muui:'C1.pa-l-i"tiea· -~c· acc. -on .ny local permit.
(enviroDDMmt.al, building permit, zoninCJ or other). Any
permit request is A!rtSpISi.sally da'NS' qraptld if the

-"_.' ---IIUlieip~lity doesn't act in this tiMfr_, even if the
application ~s ~~.!t!':"0; _-"c1:"u~y violates lec.,l l~v.
ADd the FCC's proposec:l rule would prevent munici.palities
from considC'inq the iapact.s such t.owers have on property
valu•• , the envirt:'!!mllftt or aesthetics. Even safety
requirements could be overridden by the ree1 And all
appeals of zonin') and perait denials woulel go to the FCC,
not to the local courts •

.. - ~-- .._. ---- ..... .. - ........ -------
This proposal is astounding when broaclcut towers are

scae of the talle.t structure. known to mane_over 2,000 fe.t
-'" - _.. -- - "-- -- 1:all: taller than the Blllpire State Building. The FCC claiM

1:hese changes are neecled to allow W itationa t:o !wi1:.ch to
Sigh Definition Television quickly. But. The ".11 Street
Journal anel trade maqaaine. state there is no way the pee
aud bzcadcasters will meet the current schedule anyway, so

... u ...... _

. I



Ifhtt BoDorable 'rillie 1C. Fowler
Pagel'hree
&09 ber 5, 19S;

there is DO need ~o violate the riqhts of ~icipalities and
their raaidents just to ..et an artificial deadline.

- ~. ----
These actions represent a power qrab by i;he Z'cc ~:

baa..- .the Federal Zoning COIais.ion for cellular i:.ovexs and
brOllAcU't towers. They violai:.e the intent of ConCJre•• , the
cona~i~utign and prineiple. of Federali.a. This is
particularly true given t.hat t.he Pee is a single purpose
a98DCY, wii:.h no zoning expertise" that never sav a tower it
diem'i:. like.

_... -- -- ...... -- ..

Pl•••e do three things to stop the FCC: First, writ.
new~ Chairun WU1:i.aa Kennard and FCC c~s.ioner8 SUSan

- ...ss., Harold ~cht:~t-I.oth, Michael Powell aDd Gloria
TriRani telling 'them t.o stop this in~iou on loc~l :oninc:
aut:bDrity in ca... WT 97-197, HII Docket 97-182 and DA 96
21.0; second, join in the -Dear Colleague Letter- currently
beiD!J prepared to 90 ~o the pee from many IMtIbers of
Ccmgressi and third, oppose any effort. by Congress to grant
the FCC the power to act a8 a "Pederal Zoninq Ca.Dission"
and preempt. local zoning authority•

... -- .. -- - ... -- .. --_.. _ -
The following people at national municipal

orCJaDiza1:i.ons are familiar with the !'CC' s proposed rules and
-. ------8!fticipalities· objec1:ions to them: Barrie Tabin at the

Rai:.ional. ~aCJUe. o.f. ~t.1'.' :t02t6%\t-~t9'; Eilea.~ !!t:;;~d ~'t.
the ••tional &a.oclation of 'l'elecQIIDQDicat:lona Officers and
Advisors, 703/506-3215; Robert: Fogel at. the ••t.ional
a..uci.ticn of C~~nti•• ! 202/393-6226; Kevin MCCarty at the
u.s. Coofe~enc. of Hayors, 202/293-73301 and Cheryl "yn~d
at. the American Planning Association, 202/872-0611. Peel
free to call them if you have questions •

.. ~ - - - --- -

.__..._.- --
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Copy List

Seutor John McCain
241SROB
WashiJi&too, DC 20S10-0303

Represem:ative James Moran
1214LHOB

-. - W~DC 20515-4608
•.,

.. ~. -------

...-......_- ... --- ---

R.epresemative Bart Stupak.
1410LHOB
Washington, DC 2051S-2201

RepraeDtative Joe Barton
2264I<HOB .
Washington, DC 20515-4306

L~Coumel

Natioaal Leape ofCities
1301 PetmsylvaDiaAve. NW, 6thFloor
Wasbington, DC 20004 .... ---- --- . - ..

. - . -_ __ __ Ms. EilecnHugprd
ExecutiveDirector
NATOA .
1650 Tysons Boulevard, Suite 200

"--'- . ·--·· ..·McLean, VA 22102·39IS

Repreaentative Tom Bliley
24v"9PJ!OB
Washington, DC 20515-4607

SeDatorDianne FciDstein
331 SHOB
Washington, DC 2MIO-OS04

SeD8tor Conrad Bums
187 SDOB - -. ..
WasJUnatou, DC 20510-2603

SenatorKay Bailev ftptchison213 mOB • -- -.. '-. -.....

WIIhingtoD.. DC 2051().4304

Seuror Slade GortoA' ..... -'- .- 

730SHOB
WlShiIlaton, DC 20510-4701......._... ---

. . - Rept:e$eDtI.tive W. J. T~.r1'L.... ... ...
21831U10B
Washington, DC 20S IS-1803

bpraatativeEdwaidrMiikeY
2133RHOB
WIIhingtoD.. DC 20S15-2107

Rqnseatative John D. DiDgel1
23281UIOB
W'ijhington,DC 2tlS1S-2216

Mr. RobertFopl
~LePJativeDk~Wi' ..
National Association ofCOUIIDCS
440 First Street, NW, 8th Floor
'1'17ashi:n~ DC ')(aM1w· eM.l.l&r ...... My ..........

Mr.1CcvDlMcCarty
As!i~EucudveDirector
U.S. Coofa:mcc ofMayors
1620 Eye Street, 4thFloor
w-",:..- DC 20006- ---_.. ....... ~1IVMt

...._---- "-"

.....- -----
Repteseo.tatiVe Bob Good1atte
!23CHOB
Washington, DC 20515-4606

Ms. Ch«yl Mayurd
Gcm:mme:nt A&irs CoardiDator
Amaicau PlanniD. AsK",ia1L;n
1776 Mlssac1Dnetts Ave. NW, 4th Floor
Washington, DC 20036
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iv1AYOR CITY OF JACKSONVILlE BEACH, FlORIDA 32250. 9041247-6270

NOV I 2 I99T
November3~ 1991

The Honorable TiDie Fowler
U. S. House ofhpreMDtativa

..."_' _ _. District 4
4152 Hendricks Avenue
JacboJMDe, FL 32201

.-=.... ~ "':-- -. '"-",. ---' -.- -........... .... -... ~ .....

-indie 1996 i~WlWlicatio1'i5 N.t,~ =Pt:--.s1y •d::::ed lccal ZODiD: !!Lttht,rlty

over cdIuIIr towers. h told the FCC to stop aD nMulrinp where the FCC was attemptiaa
to become a Feden1 ZoIiD& Commileion for such towers. Despite this insUuetion ii'om

-.....CQQI1NS: ~.~c..~.iI ~I!t!mg ..~~~..~.~:authority in three difFer_
rulemakiDp u fonows:

1. C...Towen -1tadIatloa: Conpess expressly presaved local~ IUthority
--- . _.. -" - -- .ovir"ceihaiar toWers 1h the 1996 Telec:ommunic:abuu.s Act with the sole acc;tiv--n t.~

Dmic:ipal1ies CIDDOt tepIate the t1diatioD ti'om ceBula__ ifit is within the limits set
by FCC. The PCC is atttmptiDa to UIC the limited authority Conpu gave it over ceDuJar
tower!!dia!ion to~ and 11Mne IIII'J ceUuJar zoniDI decision in the U.S. which it finds
is "taiDtaf'by radiation CODCC'DI, ewa itthe cIecisioIl 11 otheIwise perfectly permiuibIe. In
fact the Ji'CC it .... daat it eM ...... peW' nat die tne rasHI for a

_. • ..icipMity's deciIioe are;.-1Dd aced DOt be-bouDd by the stated reasons given by a......,- "" .. ---'iiiUiUCiPility::---- -- --.--- -_ ..,'.-.

In addition, we CIIIDOt pre"'. c:itizIaI tom lDIIIIioain& tbtir coacems in apublic bell...
,,- :.. 1'\.1- L:.. .". VCC •• • tN.t if'• ..m . _.a:....:. .10:- • ..~-.u& U~ 1_."aNiiL __ • _ u:ym: ....!:!%!'n "!!~ f1IIImUOD !SlUeS, u_1S~.

basis in' acellular zoaiDI decisioll to immediatelybe tIka over by the FCC IDd poteDtiaIJy
reversed. This is we, eYeD iftbe IDUIIicip.tity exprealy SlY' it is not COIIIideriDa such_______ ~~~~.~/:=~.~ ~~_~ suchutbe impact ofthe

L C....·Tow.-s • Moratoria: The fCC is propoUa'a rule bInDiDI the moratoria
that lOmeDJI~impose Oil cdWar tow= 't'.'bi!e they ftYi.se their!O!in£ nnfintnces
10 aetO""i*d_ the hae...iIl"Dumber oftbcle toMn. ApiD, tIi.s violates the directive
from Congress preventing the FCC from becoming aFednl Zoning Commiuion.



Lcaer to the Honorable TilJie Powler
____________ November 3. 1991

. 'Pap2 - .... --------

.........

-- .._- ....._...- --

3. - RacIiof.f.V 1:-.em.:tbJe.[~1 P-t0l»0Md rule on radio and TV towers is wroag. It
sets an artificial limit of21 to 45 tbt muaicipatities to act on-any JocI1 permit (envi.ruiiWc'"2ttal,
bnildirw permit, ZODiftI or other). AzJy permit reqI)CIt is -..a1iaIIy ....... .,..ted if

..... '" .__~ doesDtt ad in tbis time~ ewD ifthe application is iDcompJete or clearly
vioIIte$local Jaw. The PCC's proposed rule would pre-..-er.tmum~ from comidering
the impIds such toWers haw OG pn:lpaty wlues, the erMronmem or aatheIics. Even safety
requiremlats ceuId be ovwriddIDby the FCC! Also all appeals ofzoDiDg•.permit deDials
wouiCi ao to1he·FC-C;-Mt~tJ1elOQ1.eouQt._

ThiS·pr." iiastOUDdiDi'1lIliCa yOU coDiiderbfiid.-.,..,iii...... oflH"liIiit
-_.-_.__ ~.~. t!»..- OYer z,-. tIIaa daelApin Stllte .

The fCC cilia tbae cbNIps an~ to dow TV it.u.-m to~h to HipDe6lJitiOD
Television quiddy. But 77It "GlI StlwtJt1WIfIIl aad tnde maprines state there is no way
the FCC mel broadc:uters wit meet the current schedule anyway, so there is no need to
violate lbe'ri&hts of1Jl1iDic:ipIiti__-tl1eir~j,ust to meet III artificial deadline.

,... do dine ..... to step ..Pee: I'int, write new fCC ChIirmanW.....KemIIrd
_-ltCC~~N-, Harold Furctqon..lloth, MicbIeI POWtIl, _ Gloria
T~ teDiDJ tbemto stop this iIItruIioD Ollloc:ai zoniDI audiurlt"j in c:.:aW!'n.191: MM
Docket 97-182 and FA96-2140;...... join ill the .'Deer CoI1elp t.ettert CUJ'I'I:Ddy beiDa
prepared to so to the FCC tom DEY memben ofCooaras; and~ OJIPOR any eftbIt
by Congress to gnat the Pee~ poMf-to-m as.a.~ ZoDing Commisaion" and
preempt local zoaing authority.

. -the follft,q-people at.__ " ... orpninIio1as are familiar wiI:h the J:CC's
proposed rules anclllllllicipdlielt ~letioDI to them: Barrie 1..at u..Na&ul~
., C"atiII. 202-626-3194; Eileen Hugtrd at the N.douI AaodatioD of
,........." jn.a.:.. -A.d¥iIen. 703-506-3275; Robert Popllt the N....
Aueciatioa fII C..... Z02-3yl-6226; LVan McC:rty at tM U. 8.. Colli of
Ma1~ 202-293-7330; aad a.,IMayaard at the A...aa Plaaa".AJIociatioa. 202
87Z-061l. Feel ftee to can thaa ityou have questions.

Very truly yours,

...._----- --

--_. "''- .- ...._....;..

.. -- -- .

._- ---- ... Mayor

WBL:.
CC: Georp D. POIbeI, City.....

S!eV'J1.~ ,..,.. .t. Devdopmear .Director
Bm MaIm, Seaior,..


